
John L. Nau, Ill 
Chairman 

Susan S. Barnes 
Vice Chairman 

John M. Fowler 
Executive Director 

October 9,2008 
Preserving America's Heritage 

Honorable John Paul Woodley, Jr. 
Assistant Secretary of the Army for Civil Works 
Department of the Army 
1 08 Army Pentagon 
Washington DC 203 10-0 108 

Dear Secretary Woodley: 1 
Thank you for your letter dated September 23,2008, transmitting the 
proposal for how it would propose to revise or replace Appendix C 
alternative to the procedures set forth in subpart B of 36 CFR 800. Your letter 
ACHP and the Corps are in fundamental agreement and there are only a 'Yew 
work through. Unfortunately, I cannot agree with your characterization. 
continued to stress the need for the procedures in the concept proposal to be consistentwith the 36 
CFR Part 800, I do not believe that the Corps has chosen to address this fundamental issue. Thus 
our respective agencies remain at odds over the appropriateness of your current propoq. 

Let me also state at the outset that Mr. Chip Smith's follow up to the transmittal of 
conveyed a note of impatience with the ACHP that I do not appreciate. Apparently 
aware of the disruption caused by Hurricane Ike in Texas, which had significant 
operations and responsibilities. 

We see three major problems with the Corps7 concept proposal: 
5 

The definition of undertaking; 
The definition of Area of Potential Effects (APE); and I 

a The nature of consultation required in the Section 106 process. - ._ 
These are fundamental issues that define the Corps7 obligations with regard to historicproperties 
and the rights of stakeholders to participate in the Corps7 implementation of Section 146. 

In its concept proposal, the Corps continues to avoid consideration of the larger projeck that 
encompasses and is dependent on the permitted activity. The Corps would redefine the APE to 
mean only the area directly affected by the permitted activity and any "directly associ4ted" upland 
area. Thus, in the case of a large residential development requiring a Corps permit to e placed 
within the bounds of a Civil War battlefield, the undertaking, following the Corps7 de 1 mition, 
would only include the area directly impacted by the fill and possibly any area of "dir&ctly related" 
uplands that influences the specific location of the fill. Though the Corps suggests 
consider indirect effects from the permitted actions to significant properties 
APE, it apparently will not consider the direct or indirect effects of the 
whole on the landscape of the battlefield. The definition of APE in the 
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specifies that the APE includes the geographic area or areas within which an 
a Federal permit may directly or indirectly affect historic properties. 
illustration, the Corps must consider the effects that the proposed 
the battlefield. 

Over the years, a major ACHP concern with Appendix C has been its 
Corps' responsibility to recognize the true extent of an undertaking's effects. latest concept to 
use the NEPA-based Appendix B approach does not in any way resolve that 
reinforces the problem by making the Corps' scope of review less clear and 
interpretation by District Engineers. 

Finally, the current Corps procedures in Appendix C and those proposed in the)concept proposal 
fail to adequately provide for consultation with Section 106 stakeholders. Sectibn 106 requires that 
the Federal agency take steps to inform the public and elicit and consider while also 
identifjring appropriate stakeholders to be invited into the consultation 
Consultation, "the process of seeking, discussing, and considering the 
and, where feasible, seeking agreement with them regarding matters 
process," is at the heart of the Section 106 process. The Corps' 
General Permits, and those proposed in the concept proposal, 
and do not meet this central standard of the Section 106 process. 

In embarking on our collaborative effort to modifjr Appendix C, I understood o r mutual goal was 
to achieve a reasonable, workable compromise that balanced an efficient permi P process with an 
appropriate level of consideration for the effects on historic properties. Toward ithat end, the ACHP 
proposed an alternative that acknowledged the Corps' "small Federal handle" oh these permitted 
activities. Modeled on the successful approach set forth in the national programmatic agreement 
with the Federal Communications Commission for the build out of cellular towqrs, the alternate 
approach ACHP recommended would offer significant streamlining while ensding that effects on 
important historic resources were addressed in the permit approval process. I c tinue to believe 
that this approach holds out great promise for striking a reasonable balance and ultimately solving 
differences between the Corps and the ACHP that have divided us for many ye 4 s. I regret that the 
Corps chose to reject this approach without first subjecting it to more careful an lysis and 
consideration. 
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You suggest in your letter that the ACHP agree to the Corps publishing its conckpt proposal for 
public comment. Given the fundamental discrepancies noted above, I feellhZt I cannot take such a 
step. It is certainly the Corps' prerogative to publish its proposal and the ACHP i!l not stand in the 
way of thak HoweVer, we cannot imply by our concurrence that the ACHP'beli ves that the 

government-wide Section 106 procedures. 

kY 
proposal meets either the legal standards of Section 106 or the policies that und4rlie the 

Despite this impasse, I want to reaffirm the ACHPYs willingness to work with @ Corps to develop 
procedures to streamline the Section 106 process for the regulatory program. I a so want to thank 
the Corps staff that have labored diligently in an attempt to find a better way fO$ard. 

.,,' JOHL. Nau, I11 
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