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LETTER OF EXCHANGE | e L2
. A
. . {

We are pleased to rafer °to the Memorandum of Undarstanding >,
hetwean the Government of the United states ("USG") and the oL T
Government of tha State of Kuwait ("GOK"), signed on Fabruary 19, :
1961, concerning the Recanstruction of Infrastructure and BRI
Restoration of Basic Servicas in Kuwait ("MOU"). Purasuant to '
that MoU, we are pleased to offar, on an advanca~of-funds basis,
civil restoration assistance to be provided to the GOK by tha
United sStates Departmant of Dafensa ("DoD") in the fellowing

areas:

(a) damage surveys and assessments concerning, and
ragtoration and repair of: public buildings, including
schools, hospitala, and housing; water production,
storage, and distribution systems; stormwater and
sanitary sewage collection and treatment systemns;
roads, streets, highwayas, and bridges; ports; airports,
watar desalination and distribution systems; power
generation and distribution systams; and other non-
Jdafense-ralated facilities asx regquired;

(b) deasign and construction sarvices, including
congtruction management and contract adninistration,
ralatad to (a) akove;

(a) technical assistance with respect to restoration
planning, and centracting therefor:

(d) procurement of equipment, gupplies, and materials
raquired for the civil ragtoration effort, as raguestad
by GOK;

(e) such other raconstruction and restoration sarvices as
are agreed to by GOK and the USG.

Upon your concurrenca, this Letter and the MOU shall serve
as the sole vehicles under which civil ragtoration assistancae is

provided by DoD £0 GOK in accordance with the following terms:

A. Elective Nature of Letter.

Specific requasts for DoD assistance undar this Lettaer are
at tha discration of GOK. GOK is not required to use DoD for any
gpecific project, nor' is the DoD raguirec wnder this Letter to
accept any speoiric reguest for assistance from GOK.

B. Nonavailabkility of Latter for Wwork on Behalf of Kuywaiti
Mipnigery af Rafense. ,

Tt is understood that any GOK raguests that DoD perform
services for the Kuwaiti Ministry of Derfense (YKMOD") or that DeD
othervise furniash defense articles and services necessary in aid
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of the reastoration of Kuwait must be farnishad under an authority
other than this lattar and ths MOU, Undar U.S3. law, the
provision of such articles and servicaa is governed by tha U.8.
Arms Export Control Act ("AECAY) , and accordingly, such articles
and services cannct be provided under the authority of this
Lecter. Whanaver DoD recaives requests under this Latter that,
in DoD'a judgment, would bha more appropriataly proceased under
tha AECA (and DoD's Foreign Nilitary Sales ("FMS") procedures),
DeD wil;ﬂroute guch raquests to the proper DoD authoritigs.

¢. Qrdering Procedurad.

1. Through its rapraeentativa designatad under
Paragraph F below (the wGOK Reprasentative"), GOX shall, as
dasirad, aubnit requests for asslstance under this Letter to the
DoD rapresantative designatad under paragraph F (the “DoD
Reprasentative®). Such ragquasts for aggistanca shall be in
writing and shall dascribe the scope of saervices and type of
commodities desired.

2, Upon recaipt of suah a request for agsistance, the
designatad DoD representativae shall provide the GOK
Raprasantative through the U. 8. Ambassador with an
acknowledgement in writing of the regquest for assistance. Tha
acknowledgement wWill include an advisory indication as to whether
the USG resgards the requast to be appropriate Iox procassing
under this Letter.

4, TIf DoD determines that it can provide the requested
agsigtanca, the DeD Represantative, within a reasonable period of
+ime that is agresable to both DOD and GOK, shall, following
racaipt of requast for apaigtanca, provida to GOK, through the
U. S. Ambassador to Kuwait, a draft individual work agraament
describing in detail the ageistance to be preovided, the period
over which assistance will bae randerad, and the astimatad cost of
such assistance. The work described in each individual agreement
will be desped accsptad when the USG Raprasantative and the GOK
Representativa. have signed the agreement in question.

, 4. No agsigtance shall be provided undar this Letter

except as dafined in work agreements prepared and approved under
thia Paragraph C. Any work performed oy commodities dalivared
under this Lettar shall be in accordanca with the scope of work
zat forth in tha individual woxk agreament, and DoD will uge its
weat efforts to perform tha work degcribad and dellver the
commedities specified in those agreementz within the estimated
parformancs perieds and delivery datas stated therein. Howevexr,
the GOK reliaves the DoD of any rasponsibility ghould it fail to
periorm or daliver within the gtcatad time rrames. 1IN addicion,
the DoD Will axercise duas diligenca to snsure the protection of
anyileqal rights of the GOK in all resulting DoD contracting
actions.
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D. Financind Arrangementz and- Financial Mapnacemsnt,

1. GOK shall be responaible for all cosats incurred by
DoD in providing assistance undey this Letter, whather the
asgistance is provided diresctly or indirectly by centract. Such
aosts include general and administrative costs associated with
-the restoration program. Although DoD will uea its bast afforts
to ensure that the assistancs degoribed in the individual work
agreements is provided within the cost estimates stated therein,
tha DoD's failura to do go shall not reliesve GOK of its
obligation to make the DoD wholae for all costs it inocurs under
such work agraements. However, -the DoD agrees to inform tha GOK
whenever costs on individual work agreements exceed 125 parcent

of tha agreed upon cost astimate.

2. GOK shall pay DoD for the coate of aggistanca
furnighed undsr this Letter in accordance with tha following
procadures:

(a) Prior to providing any assistance under this Latter,

DoD will furnish GOK an estimate of tha costs

(inclusive of project-s agific ovaerhead as wall as

general and administrativo coats) and financial

obligations DoD expects to incur during the succeeding
so-day period under work agreements than in place. GOK
ghall theraupon daposit funds amounting to this
agtimated cost in the form of an irrevocable l@ttaer of
credit in a U.S. bank and to an account designated by

Dob. This lattar of credit shall be denominatad in

U.S. dollars and shall be eatablighad in favor of a

proponant agancy daaignataed by DeD. GOK understands

fhat no work will procaed under such work agraements
that may be in placa until the neceaaary funds are

deposited in acecrdance with this subparagraph (a).

(b) At least 15 calendar days prier to tha peginning of
esach succeeding $0-day pariod, DoD will furnish GOK a
like estimata of costs DoD expects to inour during such
period under work agraements than in place. Thesa
agtimatas will be adjusted to reflect deviations (both
undarruns. and overruns) from axpenditure plans sat
sorth in estimates for prior sO-day periods. Prior to
the beginning of aach guch 90-~day peried, GOX will
depoait funds necessury to cover DoD's. cost estimatas
for the pariod in accordance with subparagraph (a)

— abova. GOK undarstands that no work will procaed under
such work agreements that may be in place at the
paginning of each S0-day pericd until GOX depoeits the
nacessary funds tharefor under the above-dascribad
procedures. -

(¢) Because of the urgent natura cf GOK's rastoration
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regquirements, it may bacome necessary to axgcuta work
agreements (and initiate the provision of assistanca
thereunder) in the middle of a 50-day accounting.
period. To facilitats the provieion of aasistance
under thase urgant work agreemants, DoD will furnish,
along with the copy of each such draft individual work
agreement, an eatimata of the costs DoD expedts to
incur under such work agreement during tha peried prier
to tha baginning of tha next 90~day period in the
accounting cycle described above. Bafore DoD will

‘7 bagin work undsr these urgent work agreemants, GOK must
deposit funds (in accordanae with subparagraph (a))
necesary to finance DoD activities under thoss work
agraemants through the end of the current 90~-day
aacounting peried, whereupon the financing for auch
work orders will be intsgrated as dasoribed in
subparagraph (bh) abova.

(d) Any unexpanded funds remaining upon complation of
activities under this Latter shall be reaturned to GOX
by DoD.

(e) DoD shall draw upon GOK funds only as nacessgary to fund
civil restoration activities under this Letter and
shall manage and account for all GOK funds (onca drawn)
in the same mannar as it would U.S. funds.

(fy DeD shall provide to GOXK monthly status raports which
document obligations and expenditures of funds undar
this Lettar.

E. gContracting and Procuyement,

1. ‘If contracting is performed by DoD pursuant to work
agreemants under this Latter, such contracts will be lat by DoD
{n compliance with U.8. law and in accordance with the U.S.
Fadaral Acguisition Regulation and raelevant supplements thareto.
Unless GOK requests otherwise, prefercnce will be given, to the
maximum extent practicabla, teo U.S. firms, Kuwaitli firms, and
U.S/Kuwaiti partnerships in the award of contracts under this
Latter.

». If GOK desires the use of a particular contractual
source for tha pesrformance of work, or otherwise desiras that
other than compatitive proceduras be uged in the award of a
particular contract, {t must so direct Cz=-in writing. Such
written direction may in¢lude dirsction that contractual sourcas
for a particular work effort ba drawn exclusively from a group of
contractors GOK beliaves, in its judgment, to be qualiried to
perform that work affort. Failing such written direction, DheD
will selact contractual sources via procedures (aither
conpetitive or noncompetitive) which, in its judgment, axre best
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suited to thae work erffort involvad, considaring the urgency o?
the contract racuiraments -and the intardapendancy of tima, cosct,
and quality. Contracting mathods may inciuda tha use o0f latter
contracts, fiked price contracts, cos8tT reimbursable contracts, or
a combination thereof. DoD will ka responsible 20r datarmination
of tha contract rethod used in each case.

o ‘3. GOK may wish to lat contracts itsalf for the
performanca of work afforts cemplementary to those baing
performad under this Letter. These contracts let by GOX will ke
in complianca with Kuwaiti law. If GOK dagires, it may rsquest-
agsistancas undar this Lettar in the praparation af contract
documents, tha conduct of any competitions, and the
administration or management of any ragulting contracts. Tha
ferms and conditions under which DoD will furnish such
contracting assistance, as wall as DoD's atatus in the resulting

contractual relationships, will be sat forth in pertinent
individual work agrsenments.

4. GSOK may, if it desires, participate in the review _.
and analysis of proposals submictad by contractors to perform
work undar this Letter, and may participate in the salsction
process that culminates in tha award of a contract. In tha avent
GCOK desires to participate in this respect, a cenmittea shall be
formed consisting of a small numbsr cf individuals named by the
DoD and GOK representatives dasignated undax Paragraph © to
oversaa the source selection procsss. The sourca selection
dacigion will remain tha legal responsibility of the source

selection authority (or the contracting officer) designated by
DoD. )

5. GOX understands that DeD will have to procursa
certain materials, supplies, and equipment needad for its
management functions and administrative operations undar work
agreements executed pursuant to this Lettar. Estimatad costs for
aguch material shall be rsportaed to GOK under tha proceduras sat
sorth in paragraph D.2. Thesa requirements will be sat forth in
individual work agreemants, aAs nacessary. For major itema of
equipment, tha DoD will evaluata the cost effectiveness of a
purchase versus a leasa. At the conclusion of the asaistance
program under this Latter, the DoD, at tha alection of the GOK,
will transfer to GOK, or dispose of, all items of aguipment and
rasidual supplias purchasad under the Latter.

F. Deslgnated Ropreseptatives,

1. A reprasantative named by tha secraetary of Derfansa
of tha United States is designated to act for £ha Department of

Defense in discharging Lts responaibilitias under this Lettar
(the "DoD Repreasaentative!).
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2. The Director of the Emergancy Recovery Program of
tha State of Kuwait, or other cofficial named by the State of
Kuwait, shall be designated to act for the Stace of Kuwailt under
this Lettar (the "GOK Reprasentativa"), The GOK Rapresentative
ghall ba the primary point of contact for tha GOK under this
Lettar and shall have responsibility for detarmining the priority
of all assistance requests forwarded to the DoD. Tha GORK
Representative shall ba respaonsiblae for aigning all approved
individual work agreaments undar this Lattar.

rrv

G. Relationship with Other Agreements.

1. This lLetter and the MOU conatitute tha sole
understanding batween DoD and GOK with regpact to the assistance
to be rendersd by DoD undar this Letter and the MOU and gupersade
any previous agrasements which may partain to such asalstanca. As
with the (MOU) signed on February 19, 1991, by the U. 8.
Anbassador and Kuwaiti Ministexr of Stata for Forelgn Affairs,
implemanting arrangments exacutsd pursuant to the MOU and this
Latter shall be binding obligations on tha two governments,
processed and carriad out by each govarnment in acocordanca with
ita own procedures.

2. No costs will be echarged under this Latter for thae
GOK Ministry of Dafense. Costs that properly fall within the
scopa of this Lettar will not be charged against Forasign Military
Salas Casa #KU-B~-HAL.

. 3. This arrangment may be modified at any time by
written mutual agresmant of tha GOK, DoD, and the U. S.
Ambassador ar his desmignes.

4. In the avant of conflicts between this Lettar and
the U.8.-Kuwait MOU of Pebruary 19, 1§91, tha MOU shall govern.

5. In the svent of any dirference betwaan this English
language varsicn. and any Arabic language translation, this :
English languagae version will govern.

I have the. honor to proposa that this lettar and your
raply concurring in this proposal shall constitute an agreament
batwaan our two Governmente which shall becoma effactive
immediately upon your concurrance and shall tarminate on
Dacembar 31, 1892, or upon termination e=—:he U.8.-Kuwalt MOU, of
rYabruary 19, 1991, whichsver ocours first. The tarmination of
this agresemant, however, shall not affect the obligationa of the
GOX to pay for work parformed or contractad for prior to such

tarmination.
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