CRADA-08-ERDC-02
o3
COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENT

BETWEEN
U.S. ARMY ENGINEER RESEARCH AND DEVELOPMENT CENTER
AND
THE NATURE CONSERVANCY
FOR

IMPROVING THE SUSTAINABILITY OF THE MAGDALENA RIVER, COLOMBIA

This Cooperative Research and Development Agreement (CRADA), is entered into by and
between the U.S. Army Engineer Research and Development Center (ERDC), 3909 Halls Ferry
Road, Vicksburg, MS 39180-6199, hereinafter referred to as ERDC, and The Nature
Conservancy (TNC), 4245 North Fairfax Drive, Arlington, Virginia 22203, hereinafter referred to
as TNC, pursuant to the authority contained in the Federal Technology Transfer Act of 1986 (15
U.S.C. 3710a), as amended, and Army Regulation 70-57 which require that Federal Laboratories’
developments should be made accessible to private industry, state and local Governments, and

WHEREAS the United States Congress has declared that one of the purposes of such
legislation is to improve the economic, environmental and social well-being of the United States
by stimulating the utilization of federally funded technology developments by such PARTIES;
and,

WHEREAS, the Federal Technology Transfer Act of 1986, among other technology
transfer improvements, has provided each Federal agency with the authority to permit the
Director of Government-operated Federal Laboratories to enter into Cooperative Research and
Development Agreements (CRADA ) with Federal or non-Federal entities, including private
firms and organizations, for the purposes of providing to, or obtaining from, collaborating
PARTIES, personnel, services, property, facilities, or equipment toward the conduct of specified
research and development efforts which may include the disposition of patent rights in the
inventions which may result from such collaborations; and,

WHEREAS, ERDC's mission includes research and development with respect to
navigation, flood control, and other water resources-related technologies, hereinafter collectively
referred to as "the Technology”; and,

WHEREAS, ERDC possesses certain advanced scientific skills, facilities, special

equipment, information, computer software, and know-how pertaining to the Technology and is
interested in the utilization of the Technology in the private and public sectors; and

WHEREAS, TNC is a leading conservation organization in the United States and globally
having expertise in the Technology and,

WHEREAS, TNC has a need for access to specific engineering and technological
capabilities uniquely available at ERDC, and
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WHEREAS, TNC is willing to collaborate with the ERDC-lab on projects of mutual
interest and,

WHEREAS, it is the intention of the PARTIES hereto that research and development
activities conducted under this CRADA should be to their mutual benefit and the benefit of the
people of the United States; and,

WHEREAS, the cooperative research to be conducted under this CRADA will be
cooperatively planned and conducted;

NOW, THEREFORE, the PARTIES hereby agree as follows:

Article 1. Definitions. As used in this CRADA, the following terms shall have the following
meanings and such meanings should be equally applicable to both the singular and plural forms
of the terms define

1.1 "CONFIDENTIAL" as used in this Agreement refers to PROPRIETARY INFORMATION
and/or data given or imparted in confidence by either PARTY.

1.2 "CLASSIFIED" means all information and/or data classified in accordance with the national
security laws of the United States.

1.3 "CONTROLLED UNCLASSIFIED" means unclassified information to which access or
distribution limitations have been applied according to national laws, policies, and regulations of
the United States Government.

1.4 "CRADA" means this cooperative research and development agreement, including any
appendices.

1.5 "FOREIGN NATIONAL" means a private individual, not representing either a foreign
government or a firm or person sponsored by a foreign government, who is not a citizen of the
United States or its territories. This does not include permanent United States residents, formerly
immigrant aliens, resident aliens, or intending U.S. citizens. (Source: AR 380-10, Foreign
Disclosure and Contacts With Foreign Representatives, 6 June 2003)

1.6 “PARTY" means any signatory to this CRADA.

1.7 “INTELLECTUAL PROPERTY” means patents, copyrights, trade secrets, and trademarks
protected by Federal Law and foreign counterparts.

1.8 "INVENTION" means and is limited to any INVENTION or discovery that is or may be
patentable under Title 35 of the United States Code or the patent laws of any foreign country or
any novel variety of plant that is or may be protected under the Plant Variety Protection Act (7
U.S.C. §7321 et seq.).

1.9 “MADE with respect to inventions that are patentable” means conception or first actual
reduction to practice during the performance of a work statement under the CRADA by one of
the parties to the CRADA (35 U.S.C §201(g)).
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1.10 "PROPRIETARY INFORMATION" means information which embodies trade secrets
developed at private expense or which is business or financial information which is privileged or
CONFIDENTIAL under the Freedom of Information Act (5 U.S.C. §552 (b) (4)), provided that
such information:

(1) Is not generally known or available from other sources without obligations concerning
their confidentiality;

(2) Has not been made available by the owncré to others without obligation concerning its
confidentiality; and

(3) Is not already available to the Government without obligation concerning its
confidentiality.

1.11 "SUBJECT DATA" means all recorded information first produced in the performance of a
work statement under this CRADA, both processed and unprocessed generated from modeling
and prototype implementation, and can be either numeric, alphanumeric, text, photographs, or
other recorded forms.

1.12 “PROTECTED CRADA INFORMATION” means SUBJECT DATA which is marked as
being PROTECTED CRADA INFORMATION by a PARTY to this CRADA and which would
have been PROPRIETARY INFORMATION had it been obtained from a non-federal entity.

1.13 "SUBJECT INVENTION" means any INVENTION conceived or first actually reduced to
practice in the performance of a work statement under this CRADA.

Article 2. Cooperative Research.

2.1 The purpose and object of this collaborative effort is to provide for the sharing of information
and joint conduct of research and development investigations related to the sustainable
improvement of the Magdalena River in Colombia, South America. The scope and obligations
of the PARTIES pursuant to this cooperative research and development program are itemized in
Appendix A. Each PARTY hereto agrees to utilize whatever personnel, facilities, equipment,
skills, know-how, and information as they consider necessary, consistent with their own policies,
missions, requirements, and available resources.

2.2 Work Statements. Specific collaborative studies consistent with the scope and obligations set
forth in Appendix A shall be documented in work statements executed as amendments to this
Agreement as set forth in Article 8.7 and shall be subject to the terms and conditions of this
Agreement. The work statement shall include a description of the tasks to be performed by each
PARTY, the products to be delivered, schedule and any other particulars deemed necessary by
the PARTIES. If any services to be performed by the ERDC require reimbursement, the work
statement shall also specify the estimated cost of the work to be performed in a budget broken
down by cost categories. TNC understands and agrees that 15 U.S.C. 3710a permits federal
laboratories to provide personnel, services, facilities, equipment, intellectual property, and other
resources toward the conduct of research under a CRADA, but specifically prohibits the transfer
of funds to the non-federal partner (TNC). An initial work statement is included at Appendix B.
Article 2.6 refers to all financial obligations associated with such work statements.
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2.3 Review of Work. Periodic discussions shall be held between ERDC and TNC personnel for
the purpose of reviewing the progress of work, as required. It is understood that the nature of this
sponsored research is such that completion within the period of performance specified, or within
the limits of financial support allocated, cannot be guaranteed. Accordingly, it is agreed that all
sponsored research is to be performed on a best efforts basis.

2.4 Technical Management. The Technical Managers for each PARTY are identified in Article
8.11 of this AGREEMENT. These individuals will be responsible for the scientific and technical
conduct of this project for their respective organizations. If any of the Technical Representatives
are unable to serve as technical managers during the term of the CRADA, TNC or ERDC will
advise the other in writing of a successor.

2.5 Scope Change. If at any time either technical representative determines that the research
data dictate a substantial change in the direction of the work, the PARTY shall promptly notify
the other PARTY and the PARTIES shall make a good faith effort to agree on any necessary
written change to the SOW.

2.6 Financial Obligations. The cost of labor, supplies, materials, equipment, overhead, and other
expenses, direct and indirect, computed in accordance with ERDC standard accounting
procedures which are incurred by ERDC in connection with this Agreement, necessary to the
performance of specific work as agreed to by both PARTIES, are chargeable to TNC. Prior to
the commencement of any agreed upon work by ERDC, TNC will deposit with the ERDC
Disbursing Officer sufficient funds to cover the estimated cost of the specific work to be
performed. In order for the work effort to be commenced in time, funds must be mailed thirty
(30) days in advance. Progressive deposits may be made during the course of this Agreement
according to the schedule agreed upon in the work statement; however, at no time shall the costs
incurred by the ERDC exceed the funds deposited by TNC. Any funds on deposit over and
above the total cost incurred will be refunded within 90 days after the completion of the tasks set
out in each Work Statement .

Many financial management systems, including that used by the U.S. Army Corps of Engineers
(The Corps), require that the employer’s tax identification number (EIN) be entered during setup
of a new account. Accordingly, this information is provided below:

- ERDC EIN: 62-1642142
TNC EIN: 53-0242652

There are three ways funds may be sent to ERDC

a. Check - In order for the work effort to be commenced in time, funds must be mailed thirty
days in advance. Checks should be made payable to “Treasury of the United States” and
forwarded to:

U.S. Army Engineer Research and Development Center
ATTN: CEERD-RM-FA/Cecilia Cole

3909 Halls Ferry Road

Vicksburg, MS 39180-6199

The following information must be included with the check
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ERDC Point of Contact: Steve Collinsworth, telephone number 251-690-2042

Purpose of funds: For ERDC assistance pursuant to a cooperative research and
development agreement

b. EFT — In order for the work effort to be commenced in time, EFT funds must be received
two weeks in advance. For EFT information, email Cecilia.C.Cole@erdc.usace.army.mil or
Laverne.D.Green(@usace.army.mil.

¢. Wire Transfer — In order for the work effort to be commenced in time, wire transfer funds
must be received two weeks in advance. For wire transfer information, email

Cecilia.C.Cole@erdc.usace.army.mil or Laverne.D.Green@usace.army.mil.

Article 3. Data Rights and Publication.

3.1 Rights. TNC understands and agrees that ERDC shall not disclose to TNC SUBJECT DATA
or any other information developed or compiled by ERDC that is identified as classified or
controlled unclassified. Uncontrolled unclassified SUBJECT DATA that is developed or
compiled under this CRADA shall be prepared, analyzed, shared, and mutually exchanged by the
PARTIES for their internal purposes. Furthermore, uncontrolled unclassified SUBJECT DATA
shall not be disclosed to any third PARTY to any third party without mutual written consent of
the PARTIES to this CRADA except that TNC may disclose it for conservation purposes and
ERDC may disclose non-proprietary Subject Data for government use purposes

3.2 PROPRIETARY INFORMATION.

3.2.1. ERDC agrees that any proprietary or CONFIDENTIAL information furnished by TNC
to ERDC under this CRADA, or in contemplation of this CRADA, shall be used, reproduced
and disclosed by ERDC in accordance with the Trade Secrets Act (18 U.S.C. 1905) and only

for the purpose of carrying out this CRADA, unless written consent to such release is
obtained from TNC.

3.2.2. All PROPRIETARY INFORMATION exchanged between the PARTIES (e.g.,
documents, descriptions, drawings, photographs, tapes, e-mail, or other media), will be clearly
identified and marked with an appropriate notice on each page.

3.2.3. Information imparted orally shall not be protected under this paragraph, unless such
information is subsequently reduced to tangible form within fifteen (15) days of disclosure
and a copy thereof furnished to the PARTY receiving the PROPRIETARY INFORMATION.

3.3. Publications. ERDC and TNC agree that the results of research under.this CRADA may be
published jointly or separately by either PARTY, but they will confer and consult prior to the
publication of SUBJECT DATA to assure that no proprietary or CONFIDENTIAL information is
released and that patent rights are not jeopardized. It is agreed that prior to either PARTY
submitting a manuscript for review or publication containing results of research under this
CRADA, a copy of the manuscript will be submitted to the other PARTY at least ninety (90)
days prior to submission to for review and written approval. Lack of written response by the end
of the 90 day period shall be deemed to be approval.
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3.3.1 Ownership of copyrights as may be available under applicable laws for joint works
prepared by employees of ERDC and TNC in the course of performance of work under this
Agreement are retained solely byTNC. TNC grants to the U.S. Government a royalty free,
worldwide, non-exclusive, irrevocable, paid-up license to use, modify, prepare derivative works,
reproduce, distribute, perform, or display works created jointly under this CRADA.

3.3.2 Ownership to copyrights for original works of authorship created solely by employees of
TNC or for hire by TNC in the course of performance of work under this CRADA (subject
works) is retained by TNC. TNC shall mark subject works with a copyright notice showing TNC
as an owner and shall have the option to register the copyright at TNC’s expense. TNC grants to
the U.S. Government a royalty free, worldwide, non-exclusive, irrevocable, paid-up license to
reproduce, publish or otherwise use the subject works and authorize others to receive, reproduce,
publish, or otherwise use the subject works for Federal purposes. As required by 17 USC 401,
402, and 403, when TNC obtains a copyright related to a work under this CRADA, TNC shall
affix the applicable copyright notice and an acknowledgement of the scientific and technical
contributions of ERDC by marking prominently each published work as follows: "This work was
created in the performance of a Cooperative Research and Development Agreement with the U.S.
Army Engineer Research and Development Center."”

3.4 PROTECTED CRADA INFORMATION. Pursuant to 15 USC § 3710a (c) (7) (B), with
respect to information resulting from the performance of this CRADA that would be
PROPRIETARY or CONFIDENTIAL if the information had been obtained from TNC, ERDC
may provide appropriate protection against the dissemination of such information, including
exemption from the Freedom of Information Act (5 U.S.C. 552).

3.4.1. Each PARTY may designate as PROTECTED CRADA INFORMATION any
SUBJECT DATA produced by its employees; and with the agreement of the PARTY initially
developing the information, mark any SUBJECT DATA produced by that PARTY’s
employees. All such designated PROTECTED CRADA INFORMATION shall be
appropriately marked.

3.4.2. For a period of five years from the date PROTECTED CRADA INFORMATION is
produced, the PARTIES agree not to further disclose such information except as:

(1) Necessary to perform this CRADA: |

(2) Provided in Article 3, Data Rights and Publication;

(3) Requested by ERDC to be provided to other government facilities for government
use only with the same protection in place; or

(4) Mutually agreed by the PARTIES in advance.

3.4.3. The obligations of 3.4.2 above shall end sooner for any information which shall
become publicly known without the fault of any PARTY, shall come into a PARTY’s
possession without breach by that PARTY of the obligations of 3.4.2 above, or shall be
independently developed by a PARTY’s employees who did not have access to
PROTECTED CRADA INFORMATION.
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Article 4. Patent and Other Intellectual Property Rights

4.1 Limited Scope. The United States Government shall retain ownership in any intellectual
property to which it has title prior to this agreement. Likewise, TNC shall retain ownership in
any intellectual property to which it has title prior to this agreement.

4.2 Reporting. ERDC shall report to TNC within ninety (90) days of each SUBJECT
INVENTION developed under this CRADA reported to ERDC by its employees. TNC shall
report to ERDC within ninety (90) days of each SUBJECT INVENTION reported to TNC by any
of its employees.

4.3 TNC Employee INVENTIONs. ERDC, on behalf of the U.S. Government, waives any
ownership rights the U.S. Government may have in SUBJECT INVENTIONs MADE by TNC
employees and agrees that TNC shall have the option to retain title in any such employee
SUBJECT INVENTION and to obtain patents therein. TNC shall notify ERDC within ninety
(90) days of reporting the invention to ERDC of its election of this option and shall have the right
to timely file patent applications on such SUBJECT INVENTION at its own expense. TNC
agrees to grant to the U.S. Government on TNC’s employee's SUBJECT INVENTIONS a non-
exclusive, irrevocable, paid-up license in the patents covering such SUBJECT INVENTIONSs to
practice or have practiced, throughout the world by or on behalf of the U.S. Government. Such
non-exclusive license shall be evidenced by a Confirmatory Instrument prepared by TNC in a
form acceptable to ERDC. With regard to SUBJECT INVENTIONSs to which TNC retains right
and title and files applications, such applications shall be filed prior to the running of any
statutory bar period, priority period or any applicable filing deadline that will bar the granting of
a patent or other statutory rights on the INVENTION.

4.4 ERDC Employee INVENTIONs. ERDC, on behalf of the U.S. Government, shall have the
initial option to retain title to each SUBJECT INVENTION MADE by its employees and to
obtain patents therein. ERDC shall notify TNC within ninety (90) days of reporting the invention
to TNC of its election of this option and shall have the right to timely file patent applications on
such SUBJECT INVENTION at its own expense. TNC shall have the option to negotiate a
license on any such INVENTIONs. Any exclusive license shall be subject to the reservation by
the U.S. Government of an irrevocable, paid-up right to practice or have practiced the SUBJECT
INVENTION on behalf of the U.S. Government for government purposes. Such exclusive
license shall be evidenced by a Confirmatory Instrument.

4.5 TNC Employee/ERDC Employee Joint INVENTIONs. Joint SUBJECT INVENTIONS shall
be jointly owned if TNC files the patent application on the joint SUBJECT INVENTION. TNC
shall be responsible for filing U.S. Patent Applications for joint SUBJECTINVENTIONSs in a
timely manner. If TNC does not file a U.S. Patent Application on a joint SUBJECT
INVENTION within six (6) -months after disclosure to either PARTY, and ERDC desires to file
a patent application, TNC agrees to assign its rights in the INVENTION to ERDC at no cost and
ERDC will file a U.S. Patent Application on such joint SUBJECT INVENTION. ERDC, in tumn,
agrees to grant TNC a royalty-free non-exclusive license or to negotiate an exclusive license for a
specified field of use for a reasonable fee as set forth in paragraph 4.8 below. The non-filing
PARTY shall reasonably cooperate and assist the filing PARTY in perfecting the patent
application, and the Filing PARTY shall have the right to control the prosecution of the U.S.
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Patent Application. ERDC retains an associate power of attorney on joint SUBJECT
INVENTIONS filed as patent applications by other PARTIES to this agreement.

4.6 Patent Applications. Patent applications and other INTELLECTUAL PROPERTY
applications on SUBJECT INVENTIONS shall be filed prior to the running of any statutory bar
period, priority period, or applicable filing deadline that would bar the granting of a patent or
other INTELLECTUAL PROPERTY right on a SUBJECT INVENTION.

4.6.1 TNC shall enter into agreements with its employee, contractor, and subcontractor
inventors to ensure assignment of their INVENTIONS to TNC and to ensure cooperation with
preparation and filing of patent applications on their INVENTIONS.

4.6.2 The PARTY filing an application under Article 4.5 shall provide the other PARTY
with copies of the application at least thirty (30) days prior to filing, and shall use best efforts
to provide the other PARTY the right to inspect and copy documents relevant to the
application.

4.6.3 A first PARTY having rights in a SUBJECT INVENTION may elect not to file patent
applications or statutory registration applications thereon in particular country(ies) outside of
the United States, provided it so notifies the other PARTY in writing within ninety (90) days
from the date it reports the SUBJECT INVENTION to the other PARTY or such later date on
which it acquires such rights in the SUBJECT INVENTION, provided that such notice shall
be provided in a reasonable time to permit the other PARTY to establish patent rights in the
SUBJECT INVENTION. Thereafter, the other PARTY may elect to file such applications on
the SUBJECT INVENTION in the identified countries, and the first PARTY shall assign its
interests in the SUBJECT INVENTION in those identified countries to the other PARTY.
This assignment shall be subject to the retention by the first PARTY of a non-exclusive,
irrevocable, paid-up license to practice, or have practiced, the SUBJECT INVENTION in the
identified countries in the case of TNC and throughout the world in the case of ERDC.

4.7 Patent and Other Intellectual Property Expenses. The expenses attendant to the filing,
prosecution, issuance, and maintenance of patent and intellectual property applications as
specified above shall be borne by the PARTY filing the patent or intellectual property
application.

4.8 Royalties to ERDC. In this or any foreign country in which TNC obtains title to a patent or
other intellectual property rights grant, on any Subject Invention made solely by ERDC
employees or made jointly by ERDC and TNC employees, TNC shall pay to ERDC a royalty
based on a reasonable rate applied to a royalty base. Both the royalty rate and the royalty base
shall be negotiated in good faith. The royalty rate and the royalty base shall fairly reflect the
relative contributions of the parties to the making of the Subject Invention and to the work under
this CRADA, patent prosecution expenses, the risks incurred by TNC, and the costs of
subsequent research and development needed to bring the Subject Invention to the point of
practical application. Any such royalty payments should be made payable to “DFAS — Rock
Island” and forwarded to:

DFAS - Rock Island OPLOC
ATTN: DFAS-RI-FD
Building 68

Rock Island, IL 61299-8300
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A report shall accompany each payment identifying this CRADA and stating the manner in
which the amount of the funds was calculated. Copies of the report should also be provided to

U.S. Army Research Laboratory U.S. Army Eng. R&D Ctr/JERDC-CHL
ATTN: AMSRL-CS-TT (James Wanko)  ATTN: CEERD-OT (Phillip Stewart)
2800 Powder Mill Road 3909 Halls Ferry Road

Adelphi, MD 20783-1197 Vicksburg, MS 39180-6199

4.9 Prosecution of Patent and Intellectual Property Applications. Both PARTIES agree to
cooperate with the other in the preparation, filing and prosecution of patent or other
INTELLECTUAL PROPERTY applications on any SUBJECT INVENTION in this or any
foreign country. Each PARTY shall provide the other PARTY with a copy of any patent or other
INTELLECTUAL PROPERTY application on any SUBJECT INVENTION filed in this or a
foreign country within sixty (60) days after filing, along with the power to inspect the patent or
other INTELLECTUAL PROPERTY application..

4.10 Transfer of Rights to Inventors. In this or any foreign country where none of the PARTIES
to this CRADA elects to file a patent or other INTELLECTUAL PROPERTY rights application
on a SUBJECT INVENTION, any or all of the PARTIES may transfer their patent or other
INTELLECTUAL PROPERTY rights to the employee inventor(s) with the reservation of a non-
exclusive, non-transferable, irrevocable, world-wide, paid-up license to practice or have practiced
the INVENTION by or on behalf of the PARTIES.

4.11 Maintenance Fees. The fees payable to a patent office in order to maintain the intellectual
property will be paid by the PARTY owning the patent, at its option. If that PARTY decides not
to pay the maintenance fees, it shall notify the other PARTY, who may pay the maintenance fees
if it desires to maintain the enforcement of the patent. If neither PARTY wishes to pay
maintenance fees, the inventor(s) will be given a timely notice and opportunity to do so.

Article 5. Representations and Warranties.

5.1 Representations ‘and Warranties of ERDC. ERDC hereby represents and warrants to TNC as
follows:

5.1.1 Organization. ERDC is a research and development center of the Deparﬁnent of Army
and is wholly owned by the U.S. Government whose substantial purpose is the performance
of research, development, or engineering by employees of said Government.

5.1.2 Mission. The performance of the activities specified by this CRADA are consistent
with the mission of ERDC.

5.1.3 Power and Authority. All prior reviews and approvals required by regulations or law
have been obtained by ERDC prior to the execution of this CRADA. The ERDC official
executing this CRADA has the requisite authority to do so.
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5.2 Representations and Warranties of TNC. TNC hereby represents and warrants to ERDC as
follows:

5.2.1 Corporate Organization. TNC, as of the date hereof, is a 501 (c)(3) duly organized,
validly existing and in good standing under the laws of the District of Columbia.

5.2.2 Statement of Ownership. TNC is not a foreign owned entity.

5.2.3 Power and Authority. TNC has the requisite power and authority to enter into this
CRADA and to perform according to the terms thereof. The TNC official executing this
CRADA has the requisite authority to do so.

5.2.4 Due Authorization. The Board of Directors and stockholders of TNC have taken all
actions required to be taken by law, TNC's Certificate or Articles of Incorporation, its bylaws
or otherwise, to authorize the execution and delivery of this CRADA.

5.2.5 No Violation. The execution and delivery of this CRADA does not contravene any
material provision of, or constitute a material default under any material Agreement binding
on TNC or any valid order of any court, or any regulatory agency or other body having
authority to which TNC is subject.

Article 6. Termination.

6.1 Termination by Mutual Consent. TNC and ERDC may elect to terminate this CRADA, or
portions thereof, at any time by mutual written consent. In such event the PARTIES shall specify
in writing the disposition of all tangible property, intellectual property, and other results of work
accomplished or in progress, arising from or performed under this CRADA.

6.2 Termination by Unilateral Action.

6.2.1 Written Notice. Either PARTY may unilaterally terminate this entire CRADA at any
time by giving the other PARTY written notice not less than thirty (30) days prior to the
desired termination date; provided, however, that no PARTY shall have the right to terminate
its obligation under Article 3, Data Rights and Publication.

. 6.2.2 Data Rights: -If either PARTY unilaterally terminates this CRADA pursuant to Clause
6.2.1, each PARTY shall return any and all SUBJECT DATA developed by the other
PARTY which it may have in its possession and will retain no rights to publish said
SUBJECT DATA developed by the other PARTY after the effective date of the unilateral
termination.

6.2.3 New Commitments. ERDC shall make no new commitments after receipt of a written
termination notice from TNC and shall, to the extent feasible, cancel all outstanding
commitments and contracts by the termination date.

Article 7. Liability.

7.1 Parties’ Employees. TNC shall indemnify and hold harmless the Government for any loss,
claim, damage, expense, or liability of any kind involving an employee of TNC arising in
connection with the performance of work under this Agreement, except to the extent that such
loss, claim, damage, or liability arises from the negligence of the ERDC or its employees. The
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Government’s liability for the loss of property, personal injury or death, or otherwise arising out
of any negligent act or omission of its employees in connection with the performance of work
under this Agreement shall be governed by the Federal Tort Claims Act.

7.2 No Warranty. Except as specifically stated herein, neither PARTY makes any express or
implied warranty as to any matter whatsoever, including the conditions of the research or any
INVENTION or project.

7.3 Force Majeure. Neither PARTY shall be considered in default for any unforeseeable event
beyond its reasonable control not caused by the fault or negligence of such PARTY, which
causes such PARTY to be unable to perform its obligations under this CRADA (and which it has
been unable to overcome by the exercise of due diligence), including, but not limited to, flood,
drought, earthquake, storm, fire, pestilence, lightning and other natural catastrophes, epidemic,
war, riot, civic disturbance or disobedience, strikes, labor dispute or failure or threat of failure, or
sabotage, or any order or injunction made by a court or public agency. In the event of the
occurrence of such a force majeure event, the PARTY unable to perform shall promptly notify
the other PARTY. It shall further use its best efforts to resume performance as quickly as
possible and shall suspend performance only for such period of time as is necessary as a result of
the force majeure event.

7.4 Indemnification. TNC holds the U.S. Government harmless and indemnifies the
Government for all liabilities, demands, expenses and losses arising out of the use by TNC, or
any PARTY acting on its behalf or under its authorization, of ERDC’s research and technical
development or out of any use, sale or other disposition by TNC, or others acting on its behalf or
with its authorization, of products MADE by the use of ERDC’s technical developments. This
provision shall survive termination of this CRADA.

Article 8. Miscellaneous.

8.1 Officials Not to Benefit. No member of, or delegate to the United States Congress, or
resident commissioner, shall be admitted to any share or part of this CRADA, nor to any benefit
that may arise therefrom; but this provision shall not be construed to extend to this CRADA if
made with a corporation for its general benefit.

8.2 Governing LaW. The'technical validity, performarice arid effect of this CRADA forall' =
purposes shall be governed by the laws applicable to the Government of the United States.

8.3 Entire CRADA. This CRADA constitutes the entire agreement between the PARTIES
concerning the subject matter hereof and supersedes any prior understanding or written or oral
agreement relative to said matter.

8.4 Headings. Titles and headings of the sections and subsections of this CRADA are for the
convenience of references only and do not form a part of this CRADA and shall in no way affect
the interpretation thereof.

8.5 Waivers. None of the provisions of this CRADA shall be considered waived by any PARTY
hereto unless such waiver is given in writing to all other PARTIES. The failure of any PARTY
to insist upon strict performance of any of the terms and conditions hereof, or failure or delay to
exercise any rights provided herein or by law, shall not be deemed a waiver of any rights of any
PARTY hereto.
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8.6 Severability. The illegality or invalidity of any provisions of this CRADA shall not impair,
affect or invalidate the other provisions of this CRADA.

8.7 Amendments and Modifications. If either PARTY desires a modification in this CRADA,
the PARTIES shall, upon reasonable notice of the proposed modification by the PARTY desiring
the change, confer in good faith to determine the desirability of such modification. Such
modification shall not be effective until a written amendment is signed by all the PARTIES
hereto by their representatives duly authorized to execute such amendment. All amendments will

be considered integral parts of this CRADA and will be included in an appendix specifically for
said amendments.

8.8 Title to Tangible Property. The purchase or use of any property to carry out this CRADA
does not affect the ownership rights that would otherwise apply. All equipment developed or
acquired under this CRADA shall be the property of the PARTY developing or acquiring such
equipment. However, property directly provided under this CRADA by either PARTY,

regardless of who uses the property in the performance of the work, shall remain the property of -
the providing PARTY unless other disposition is mutually agreed upon in writing by the
PARTIES. The PARTY holding the title to the equipment utilized in carrying out this CRADA
is responsible for the maintenance of the equipment and the costs of transportation to and from
the site where it will be used.

8.9 Assignment. Neither this CRADA nor any rights or obligations of any PARTY hereunder
shall be assigned or otherwise transferred by either PARTY without the prior written consent of
the other PARTY. In no event shall any rights or obligations of this CRADA be assigned or
transferred to a PARTY not a citizen and resident of the United States of America.

8.10 Official notices pertaining to amendments, disputes, or termination shall be signed by a
duly authorized representative and shall be delivered by U.S. Certified mail, or other form of
express mail service. All such official notices shall be addressed as follows:

For ERDC U.S. Army Engineer Research and Development Center
ATTN: CEERD-OT (Sgiiteyiiy

3909 Halls Ferry Road

Vicksburg, MS 39180-6199 , .
‘Telephone: 601-634-4113 st =

oi 7 B : gt

NN

For TNC: TNC
ATTN: Karin M. Krchnak
4245 North Fairfax Drive
Arlington, VA 22203
Telephone: 703-841-5383

kkrchnak(@tnc.org
Either PARTY may change such address by giving notice to the other PARTY in this manner.
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8.11 General written notices pertaining to or required by this AGREEMENT, such as progress

reports, may be signed by the representatives named below and delivered by hand or sent by U. S
mail or an express service.

For ERDC U.S. Army Engineer Research and Development Center
Coastal and Hydrauhcs boratory -

P.O.BOX 2288

Mobile, AL 36628
Telephone 251-690—2042

For TNC TNC
ATTN: Karin M. Krchnak
4245 North Fairfax Drive
Arlington, VA 22203
Telephone: 703-841-5383

kkrchnak@tnc.org

Either PARTY may change its authorized representative by giving notice to the other PARTY in
this manner.

8.12 Independent Contractors. The relationship of the PARTIES to this CRADA is that of
independent contractors and not as agents of each other or as joint venturers or as business
partners. Each PARTY shall maintain sole and excluswc control over its personnel and
operations.

8.13 Use of Name or Endorsements. TNC shall not use the name or any trademarks of ERDC or
the U.S. Army Corps of Engineers, or the U.S. Government on any product or service which is
directly or indirectly related to either this CRADA or any patent license or assignment agreement
which implements this CRADA unless permission has been obtained from the appropriate Public
Affairs approving-autherity. ERDC shall assist:in obtaining such approval as appropriate. By: "
entering into this CRADA, ERDC does not directly or indirectly endorse any product or service
provided, or to be provided, by TNC, its successors, assignees, or licensees. TNC shall not in
any way imply that this CRADA is an endorsement of any such product or service:

ERDC shall not use the name or any trademarks of TNC without prior written approval.

8.14 Covenant Against Contingent Fees. TNC warrants that no person orselling agency has
been employed or retained to solicit or secure this CRADA upon agreement or understanding for
a commission, percentage, brokerage, or contingent fee, excepting bona fide employees or bona
fide established commercial or selling agencies maintained by TNC for the purpose of securing
business. For breach or violation of this warranty, ERDC shall have the right to annul this
CRADA without liability, or, in its discretion, to add to the CRADA price or consideration, or
otherwise recover, the full amount of such commission, percentage, brokerage, or contingent fee.

8.15 Preference for U.S. Industry. The PARTIES agree that a purpose of this CRADA is to
provide substantial benefit to the U.S. economy. Accordingly, TNC agrees that any product
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MADE or produced under this CRADA, used or sold by TNC or any licensee or sub-licensee
shall be manufactured substantially in the United States.

8.16 Access to Government Automated Information Systems. Both PARTIES agree that any non-
Government persons working under this agreement (including U.S. citizens) who require access
to Government Automated Information Systems (stand alone computers, network
computers/system, email) shall, at a minimum, be designated into a ADP-III position (non-
sensitive) in accordance with DoD regulation 5220-22-r, Industrial Security.

Atticle 9. Transfer to Foreign-owned or Foreign-controlled Entities.

9.1 FOREIGN NATIONALS  Participation. Travel and/or visits by FOREIGN NATIONAL:S to
ERDC-Lab facilities related to CRADA coordination, negotiation or execution will be governed
by the provisions of Army Regulation 380-10, Disclosure of Information and Visits of Foreign
Nationals. Travel and/or visits by FOREIGN NATIONALSs will be coordinated with
Headquarters, United States Army Corps of Engineers, Foreign Disclosure Office (CEMP-OI-
FL) and follow procedures issued by that office. FOREIGN NATIONALSs who may be involved
in any work performed under this agreement must be identified by the TNC and approved by
ERDC before participating in this agreement. Accordingly, TNC agrees to furnish the name of
any FOREIGN NATIONAL who may be involved in the work performed under this agreement,
along with documentation to verity that each was legally admitted into the United States and has
authority to work and/or attend school in the United States. This information should be
forwarded to:

Director

U.S. Army Engineer Research and Development Center
ATTN: CEERD-SE (Linda McGowan)

3909 Halls Ferry Road

Vicksburg, MS 39180-6199

9.2 Export Control Laws. The PARTIES understand that information and technology resulting
from the performance of this CRADA may be subject to export control laws and regulations, and
each PARTY is responsible for its own compliance with such laws and regulations.
Consideration has been given to the provisions of Executive Order 12591. If it is determined that,
under the International Traffic Arms Regulation or Export Administration Regulation controls
are required on technology which may be transferred under this CRADA, such determination(s)
shall be included in the CRADA or amendments. Nothing in this CRADA waives any such
statutory or regulatory requirement.

Article 10. Alternative Dispute Resolution.

10.1 Settlement. In the event that a dispute arises under this CRADA which cannot be readily
resolved, it shall be submitted jointly to the signatories of this CRADA. The PARTIES shall
seek in good faith to resolve the issue through negotiation or other forms of non-binding
alternative disputes resolution mutually acceptable to the PARTIES. A joint decision of the
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signatories or their designees shall be the disposition of such dispute. No action in law or equity
shall be brought until the provisions of this paragraph 10.1 have been carried out.

10.2 Continuation of Work. Pending the resolution of any dispute or claim pursuant to this
Article, the PARTIES agree that performance of all obligations shall be pursued diligently.

Article 11 Surviving Provisions.

11.1_The Articles covering Definitions, Financial Obligations, Data Rights and Publications,
Patent and Other Intellectual Property Rights, Representations and Warranties, Liability,
Amendments and Modifications, Notices, Transfer to Foreign-owned or Foreign-controlled
Entities, Alternative Dispute Resolution, and Surviving Provisions shall survive the completion,
termination, or expiration of this agreement.

Article 12. Duration of CRADA and Effective Date.

12.1 It is mutually recognized that the development program cannot be rigidly defined in
advance, and that the contemplated time periods for completion of each phase are good faith
guidelines subject to adjustment by mutual agreement, to fit circumstances as the development
program proceeds. In no case will this CRADA extend beyond March 31, 2009, unless it is
amended in accordance with Article 8.

12.2 Effective Date. This CRADA shall enter into force when signed by both parties.

IN WITNESS WHEREOQF, the PARTIES havecaused this A to be eXecuted by their duly
authorized representatives as follows:
For TNC: A

S’ Roberto Troya
Director of International Government Relations

W@/W

For ERDC Q ey R ANt
J&hes R. Houston, PhD
Director

ngli‘[a?
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APPENDIX A

COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENT
BETWEEN
U.S.ARMY ENGINEER RESEARCH AND DEVELOPMENT CENTER-
AND
THE NATURE CONSERVANCY

Scope of Cooperative Research and Development Program

The purpose of this cooperative research and development agreement is to provide for the joint
conduct of research and development investigations related to the sustainable improvement of the
Magdalena River in Colombia, South America. The respective obligations of the PARTIES in
performing the cooperative research and development program are as follows:

ERDC

(1) Shall make available laboratory engineers and scientists to collect data and conduct
collaborative research related to the operation and management of the Magdalena River and other
rivers of similar size and concerns as the Magdalena River (e.g., Mississippi River).

(2) Shall exchange research study results and technical information related to the operation and
management of the Magdalena River and other rivers of similar size and concerns as the
Magdalena River (e.g., Mississippi River) in areas of common interest.

(3) Shall provide expert consultations related to the design, construction and maintenance of
control structures and flood mitigation measures on rivers, options for maintenance of a river’s
navigability, watershed-based monitoring and evaluation tools, environmental flows and re-
operation of dant$, the reduction and management of environmental-impacts from infrastructure,
approaches for the sustainable improvement of rivers and their biodiversity, conservation
planning, protection of ecosystem services, and other areas of common interest.

TNC:

(1) Shall make available engineers and scientists to collect data and conduct collaborative
research related to the operation and management of the Magdalena River and other rivers of
similar size and concerns as the Magdalena River (e.g., Mississippi River).

(2) Shall exchange research study results and technical information related to the operation and

management of the Magdalena River and other rivers of similar size and concerns as the
Magdalena River (e.g., Mississippi River) in areas of common interest.
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(3) Shall provide expert consultations related to the design, construction and maintenance of
control structures and flood mitigation measures on rivers, options for maintenance of a river’s
navigability, watershed-based monitoring and evaluation tools, environmental flows and re-
operation of dams, the reduction and management of environmental impacts from infrastructure,
approaches for the sustainable improvement of rivers and their biodiversity, conservation
planning, protection of ecosystem services, and other areas of common interest.
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APPENDIX B
WORK STATEMEN' #1

PURSUANT TO
COOPERATIVE RESEARCH AND DEVELOPENT AGREEMENT
BETWEEN THE
U.S. ARMY ENGINEER RESEARCH AND DEVELOPMENT CENTER-
AND
THE NATURE CONSERVANCY

Pursuant to Article 2.2 of the subject AGREEMENT, this Work Statement defines a particular
research activity (consistent with the scope and obligations set forth in Appendix A) to be
conducted under the AGREEMENT.

0  TITLE: IMPROVING THE SUSTAINABILITY OF THE MAGDALENA RIVER,
COLOMBIA

20 BACKGROUND

In December 2000, The Nature Conservancy (TNC) and the U.S. Corps of Engineers (The Corps)
entered into a Memorandum of Understanding (MOU) for collaboration on common and related
natural resource goals that solidified a formal partnership between the two entities. In building on
the national MOU, in 2002, TNC and The Corps launched a joint initiative in the U.S. entitled
the Sustainable Rivers Project. This joint effort has involved substantial technical exchanges as
well as laying the ground work for the re-operation of Corps dams. TNC and The Corps began
discussions in 2007 on thg technical needs for improving the sustainable management of the
Magdalena River in Colombia where TNC operatés. Based on these discussions, it was
determined that collaboration between ERDC and TNC would help bring engineering and
technical expertise from the ERDC that could be applied toward the improved management of
the Magdalena River.

30 PROJECT MANAGERS:

TNC
Name: Karin M. Krchnak, TNC
Address: 4245 North Fairfax Drive, Arlington, VA 22203
Telephone: 703-841-5383
Email: kkrchnak@tnc.org
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For ERDC:
U.S. Army Engineer Research and Development Center
Coastal and Hydraulics Laboratory
Attn: CESAM-EN (Steve Collinsworth)
P.0O.BOX 2288
Mobile, AL 36628
Telephone: 251-690-2042
stephen.r.collinsworth@usace.army.mil

ERDC Administrative
U.S. Army Engineer Research and Development Center
ATTN: CEERD-OT (Phillip Stewart)
3909 Halls Ferry Road
Vicksburg, MS 39180-6199
Telephone: 601-634-4113
phillip.stewart@erdc.usace.army.mil

4.0 ERNDC TASKS. SCHENMILE, and COST ESTIMATE.

ERDC shall make available engineers, scientists and other technical staff to assist the TNC in
planning a technical visit to the U.S. by TNC and its partners - Cormagdalena, the regional
environmental authority responsible for the management of the Magdalena River, and officials of
the Ministry of Environment of Colombia. This technical visit will involve site visits, most likely
to parts of the Mississippi River and to the National Great Rivers Research and Education
Center. ERDC will also follow up with consultations on particular technical and/or engineering
questions that arise during the technical visit.

ERDC will provide expert presentations and share materials related to the design, construction
and maintenance of control structures and flood mitigation measures on rivers, options for
maintenance of a river’s nav1gab111ty, watershed-based monitoring and evaluation tools,
erivironsiiental flows and re-operafion of dams, the réduction antt managcment of environmentat
impacts from infrastructure, approaches for the sustainable improvement of rivers and their
biodiversity, and other areas of common interest.

During and after the technical visit, ERDC will work with TNC to develop a 6 month plan for
collaboration and an outline for a 2-3 year partnership plan for work with TNC and its partners
on the conservation and management of the Magdalena River.

5.0 TNC TASKS:

TNC shall fully plan and conduct a technical visit to the U.S. by TNC and its partners -
Cormagdalena, the entity responsible for the management of the Magdalena River, and officials
of the Ministry of Environment of Colombia. This technical visit will involve site visits, most
likely to parts of the Mississippi River and to the National Great Rivers Research and Education
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Center. TNC will follow up with ERDC on particular technical and/or engineering questions that
arise during the technical visit.

TNC will oversee the development of the agenda as well as supporting materials for the technical
visit. TNC will provide ERDC information as required for the visit of foreign nationals and will
coordinate with ERDC to ensure timely approval of all matters related to the technical visit.

During and after the technical visit, TNC will work with ERDC to develop a 6 month plan for
collaboration and an outline for a 2-3 year partnership plan for work on the conservation and
management of the Magdalena River.

A total of $50,000 in funds will be transferred by Cormagdalena to TNC to support this effort.
The expenditures of these funds will depend on the 6 month plan developed during the technical
visit. ERDC will receive up to $28,500 from the $50,000 to support their work on the
partnership. Funds will be available to ERDC after TNC receives the funds from Cormagdalena.
As set forth in Article 2.6, ERDC cannot begin work until it receives the funds from TNC.
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